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Appeal Decision 
Site visit made on 29 January 2019 

by Jessica Graham  BA(Hons) PgDipL 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 26 March 2019 

 

Appeal Ref: APP/W1145/X/18/3204080 

Chilla House Cabin, Chilla Road, Beaworthy, Devon EX21 5XE 

• The appeal is made under section 195 of the Town and Country Planning Act 1990 as 
amended by the Planning and Compensation Act 1991 against a refusal to grant a 
certificate of lawful use or development (LDC). 

• The appeal is made by Mr Samuel Page against the decision of Torridge District Council. 
• The application Ref 1/0286/2018/CPE, dated 15 March 2018, was refused by notice 

dated 14 May 2018. 
• The application was made under section 191(1)(a) of the Town and Country Planning 

Act 1990 as amended. 
• The use for which a certificate of lawful use or development is sought is the use of the 

building as a single dwellinghouse. 
 

Decision 

1. The appeal is dismissed. 

Application for costs 

2. Applications for costs were made by the Appellant against the Council, and by 

the Council against the Appellant. Those applications are the subject of a 

separate Decision Letter of even date. 

Main issue 

3. Where a LDC for an existing use is sought, the onus is on the Appellant to 

demonstrate that on the date of the application for the LDC, that use was 

lawful. Under s.191(2) of the 1990 Act, the use would have been lawful if (a) 
no enforcement action could have been taken against it, and (b) it would not 

have constituted a contravention of any of the requirements of any 

enforcement notice then in force. There is no indication here that, at the date 
of the application for the LDC, any enforcement notice was then in force.  

4. The key difference between the Appellant and the Council is whether Chilla 

House Cabin was constructed as a dwellinghouse, or constructed for 

agricultural purposes before then being used as a dwellinghouse. If the former, 

the breach of planning control was the material change of use of the land from 

agricultural to residential; if the latter, the breach of planning control was the 
change of use of the building to use as a dwellinghouse. 

5. This distinction matters because these two different types of breach have two 

different time limits for taking enforcement action. For the material change of 

use of land, the time limit is ten years (per s.171B(3)), whereas for the change 

of use of any building to use as a single dwellinghouse, the time limit is four 
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years (per s.171B(2)). If the time limit in this case was four years, the period 

during which the Council could have taken enforcement action would have 

expired prior to the date of the LDC application, but if the time limit was ten 
years, it would not. 

6. The main issue in this appeal then is whether the Appellant has demonstrated, 

on the balance of probabilities, that Chilla House Cabin was constructed as an 

agricultural building before its use then changed to that of a dwellinghouse.         

Analysis 

The information provided by the LDC application 

7. The LDC application was accompanied by a supporting statement from the 

Appellant’s professional representative, and statutory declarations made by the 

Appellant and his wife. The supporting statement explains that the Appellant 

bought the land in 2010, and: At this time he built a cabin on the application 
site more than four years ago and, once built, used the building, known as “the 

barn”, as a single dwelling house with unbroken occupancy for what is now 

more than four years. The statement goes on to say …from May 2010 the site 

was used for a building which from August 2010 was used as a single 
dwellinghouse in clear, open residential and other associated uses. 

8. The supporting statement makes no reference at all to the building having been 

built for agricultural purposes, or used for those purposes prior to its use as a 

dwelling. Rather, the first of the extracts I have quoted above indicates that 

the building was used as a single dwellinghouse as soon as it had been built, 
and the second is silent as to any use that may have been made of the building 

between May 2010 and August 2010. 

9. The statutory declarations made by the Appellant and his wife, dated 27 

February 2018, both state that they have known the land since May 2010 and 

…this area of land has had a building upon it and been used as a single 
dwelling house throughout that time as residential accommodation for more 

than four years… the building was erected in May 2010 and was first used as a 

single dwelling house in August 2010 and the use has continued without any 
abandonment until the present day and is still ongoing… I have paid council tax 

on the property since May 2010. 

10. Again, there is no reference at all to the building having been built or used for 

agricultural purposes. Rather, the statement indicates that the building has 

been used as a dwellinghouse throughout the time that it has existed on the 
land, with Council Tax accordingly paid since its construction.  

11. The LDC application included copies of a letter from the Council Tax Valuation 

Officer, and Council Tax bills, demonstrating that the building had been rated 

as liable to Council Tax with effect from 1 May 2010. Two aerial photographs 

were also provided, showing the appeal site in 2010 and in 2014.   

12. I have been provided with copies of the email correspondence between the 

Appellant’s agent and the Council prior to the determination of the application. 
The representations made on behalf of the Appellant challenge the Council’s 

interpretation of the relevant legal provisions, but do not include any mention 

of the building having been constructed for agricultural purposes, rather than 
as a dwellinghouse.   
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13. On the basis of the evidence and explanatory statement submitted with the 

LDC application, I consider that the Council was right to conclude that the 

requested LDC could not be granted. The material submitted all indicates that 
Chilla House Cabin was constructed as a dwellinghouse in May 2010, and 

occupied as such by August 2010; there is no indication of any other purpose 

or use. On that basis, the breach of planning control that had taken place was 

the material change of use of the land from agricultural to residential and, on 
the date of the LDC application, this use had subsisted for less than 10 years. 

This would mean that enforcement action could still have been taken against 

the use on that date, such that it could not be considered a “lawful” use within 
the terms of s.191(2) of the 1990 Act.   

14. However, that is not the end of the matter, because the Inspector appointed to 

determine an appeal against a refusal to issue a LDC is not limited to reviewing 

the evidence that was available to the Council when it determined the 

application. I am able to take into account all further information and evidence 
submitted by any party in the course of the appeal. 

The information provided in the course of the appeal 

15. The Appellant’s Appeal Statement advises that the building at issue was 

constructed in 2010 on the site of a dilapidated lambing shed, which the 
Appellant had demolished in order to start afresh. The new building was 

necessary as there was no other secure or dry storage on site. It served its 

purpose as a general agricultural store for several months before the Appellant 
started to use the building for overnight stays. The building was then gradually, 

over a period of nearly two years, converted into a dwellinghouse through the 

provision of a kitchen, a bathroom, and other facilities such as heating. 

16. The Appeal Statement goes on to claim “It is also a fact that all of this 

information was set out within the original application appealed here.” That is 
not, however, the case: as discussed above, none of the material provided with 

the application made any reference to the building having been constructed as, 

or used as, an agricultural store. 

17. Two new statutory declarations by the Appellant and his wife, dated 11 June 

2018, were submitted with the Appeal Statement. These state that This 
building was built in April and completed in May 2010. Some months later, [the 

Appellant and his wife] began to stay in the barn and effectively began to use it 

for residential accommodation. Over the next 18 months [the Appellant] added 
the facilities to turn it into a functional dwellinghouse. The declarations go on to 

state that the building was not built with the intention of it being a 

dwellinghouse, and was not used as such originally, but instead was an 

agricultural storage barn of a size and design that the Appellant was capable of 
building himself. They then repeat the inaccurate assertion, made in the Appeal 

Statement, that all of the facts relating to the erection of the barn and its later 

change of use had been provided with the LDC application.  

18. The Council’s Appeal Statement appended extracts from a Council Tax Officer 

Report and Account Notes from September 2014, which indicate that as a 
consequence of a visit to the site, it was established that the building which is 

now the subject of this appeal was being lived in as a dwellinghouse by the 

Appellant and his wife. The notes state that this property was added to the 
register under the name “Chilla House Lodge”, with effect from 1 May 2010. 

The notes also state that since the Appellant and his wife were previously 
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registered for Council tax at “The Linhay”, a property they vacated with no 

forwarding address on 1 May 2010, their old Council Tax account number was 

transferred to “set them up at the lodge”.  

19. The subsequent letter from the Council Tax Valuation Officer to the Appellant 

and his wife dated 13 October 2014, provided with the LDC application, advises 
that the building has been added to the Valuation List “because your property 

comprises a dwelling for Council Tax purposes and is not shown in the 

Valuation List.” The effective date is given as 1 May 2010, and the letter goes 
on to state “If you do not agree with this Notice, you may appeal against the 

new entry and/or the effective date”. Two days later a series of backdated 

Council Tax bills were issued, covering the period from 1 May 2010 to 31 March 

2015; copies of these were provided with the LDC application. 

20. This council tax evidence supports the Appellant’s case as it appeared in the 
LDC application – that is, that  from May 2010 there was a building on the land 

that was used as a single dwellinghouse – but is at odds with the case now 

made that occasional overnight use of the building did not commence until 

August 2010, and that the building did not have all the facilities necessary to 
constitute a dwellinghouse until some 18 months after that.   

Conclusions   

21. It is important to bear in mind that in an appeal relating to a lawful 
development certificate, the burden of proving relevant facts rests with the 

Appellant, and the test for the evidence is the balance of probability. The 

Appellant’s own evidence does not have to be corroborated by “independent” 

evidence, and if there is no evidence to contradict or otherwise make the 
Appellant’s version of events less than probable, the Appellant’s evidence alone 

may be sufficient to justify the grant of a certificate PROVIDED that it is 

sufficiently precise and unambiguous. 

22. In this case, the first set of Statutory Declarations made by the Appellant and 

his wife in February 2018 give evidence that the building has been a 
dwellinghouse throughout the time that it has been on the land: the second 

set, made in June 2018, give evidence that the building was built, and first 

used, as an agricultural storage barn before its use later changed to residential 
purposes.  

23. I note the contention that the second set of Statutory Declarations provided 

supplementary and additional information to that which had already been 

submitted. It may possibly be the case that the Appellant simply neglected to 

mention in the course of the LDC application that the building was constructed 
and used for agricultural purposes, or failed to realise the significance of that 

point; but this seems unlikely given that both the application and appeal were 

submitted by the Appellant’s professional representative rather than the 
Appellant acting alone. Be that as it may, the evidence provided in the second 

set of Statutory Declarations is that the building was built and first used for 

agricultural storage. In my judgment that does not clarify the earlier evidence 

as to the construction and first use of the building: it contradicts it.          

24. There is also the matter of council tax. The Appellant rightly points out that the 
valuation of the building, its addition to the List and the backdated billing all 

took place some 4 years after it was constructed. But I am not persuaded that 

this renders the use of 1 May 2010 as the effective date “entirely arbitrary”: 
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that date accords with all of the evidence, including the first set of Statutory 

Declarations, submitted with the LDC application. It does not however accord 

with the evidence contained in the second set of Statutory Declarations.  

25. The Appellant points out that setting up the council tax reference with effect 

from 1 May 2010 is not itself evidence of use. It does nevertheless beg the 
question as to why, if (as is now contended) the building was not properly “a 

dwellinghouse” until 18 months after its first use for overnight stays in August 

2010, the Appellant nevertheless paid Council Tax on it throughout that period. 
The sums of money involved are not small, and the letter from the Valuation 

Officer makes it clear that an appeal could have been made against the 

assessment of the property as “a dwelling for Council Tax purposes”, and/or 

the date on which it should be registered as such.  

26. The Appellant also points out that some of the information provided in the 
council tax records is incorrect, since he and his wife did not previously live at 

“The Linhay” but at “The Rectory”, and then at Chilla House before living at 

Chilla House Cabin. Nevertheless, in the absence of any contradictory evidence 

(for example, payment of council tax in respect of another dwelling between 1 
May 2010 and August 2010), the undisputed fact that the Appellant has paid 

council tax in respect of Chilla House Cabin from 1 May 2010 onwards does 

raise some doubt about his contention, in the second set of Statutory 
Declarations but not the first, that it was not a dwelling but an agricultural 

store during that period.     

27. Taking all of this into account, I conclude that the evidence before me is not 

sufficiently precise or unambiguous to demonstrate, on the balance of 

probabilities, that the building in question was first constructed and used as an 
agricultural building rather than having been constructed for use as a 

dwellinghouse.  

28. It is perhaps worth noting here that in light of the contradictions in the 

Appellant’s own evidence, and the alleged inaccuracy of the council tax records 

concerning his previous address, I gave some consideration to whether this 
appeal should be determined by Public Inquiry rather than by the Written 

representations procedure, so that the evidence of both parties could be given 

and tested on oath. I concluded that such an approach would be 

disproportionate, on the basis that if the Appellant can produce relevant 
evidence to explain and address the contradictions and concerns set out above, 

it is open to him to submit a further LDC application. 

29. For the reasons given above I conclude, on the evidence now available, that 

the Council’s refusal to grant a certificate of lawful use or development in 

respect of the use of Chilla House Cabin as a single dwellinghouse was 
well-founded and that the appeal should fail. I will exercise accordingly the 

powers transferred to me in section 195(3) of the 1990 Act as amended. 

 

Jessica Graham 

INSPECTOR 

https://www.gov.uk/planning-inspectorate

